
308 

48 CFR Ch. 9 (10–1–05 Edition) 915.404–4–70–6 

case, the contract file shall be docu-
mented to specifically state the reason 
or reasons. 

(d) Where a contract with a nonprofit 
organization is for the operation of 
Government-owned facilities, the fee 
should be calculated using the proce-
dures and schedules applicable to oper-
ating contracts as set forth in 48 CFR 
part 970. 

915.404–4–70–6 Contracts with edu-
cational institutions. 

In certain situations the DOE may 
contract with a university to manage 
or operate Government-owned labora-
tories. These efforts are generally 
apart from, and not in conjunction 
with, their other activities, and the 
complexity and magnitude of the work 
are not normally found in standard 
university research or study contracts. 
Such operating contracts are subject to 
the applicable provisions set forth in 48 
CFR part 970. 

915.404–4–70–7 Alternative techniques. 
(a) Profit or fees to be paid on con-

struction contracts and construction 
management contracts shall be deter-
mined in accordance with the applica-
ble profit/fee technique for such con-
tracts set forth in 48 CFR 915.404–4–71. 

(b) Profit and fee to be paid on con-
tracts under $500,000, not using the 
weighted guidelines, shall be 
judgmentally developed by the con-
tracting officer by assigning individual 
dollar amounts to the factors appro-
priate to DOE profit considerations dis-
cussed in 48 CFR 915.404–4–70–2(d). 

(c) Contracts which require only de-
livery or furnishing of goods or services 
supplied by subcontractors shall in-
clude a fee or profit which, in the best 
judgment of the contracting officer, is 
appropriate. It would be expected that 
there would be a declining relationship 
of profit/fee dollars in relation to total 
costs. The higher the cost of sub-
contracts, for example, the lower the 
profit/fee ratio to these costs. 

(d) Profit/Fee considerations in ter-
mination settlements are often a ques-
tion of equity. They are a matter of ne-
gotiation. They should not, however, 
exceed what would have otherwise been 
payable under weighted guidelines had 
the termination not occurred. 

915.404–4–70–8 Weighted guidelines 
application considerations. 

The Department has developed inter-
nal procedures to aid the contracting 
officer in the application of weighted 
guidelines and to assure a reasonable 
degree of uniformity across the Depart-
ment. 

915.404–4–71 Profit and fee-system for 
construction and construction man-
agement contracts. 

915.404–4–71–1 General. 

(a) Business concerns awarded a DOE 
construction or construction manage-
ment contract shall be paid a profit or 
fee if requested or solicited. The profit 
or fee objective for a construction or 
construction management contract 
shall be an amount appropriate for the 
type of effort contained therein. It is 
the intent of DOE to 

(1) Reward contractors based on the 
complexity of work, 

(2) Reward contractors who dem-
onstrate and establish excellent 
records of performance and 

(3) Reward contractors who con-
tribute their own resources, including 
facilities and investment of capital. 

(b) Standard fees or across-the-board 
agreements will not be used or made. 
Profit or fee objectives are to be deter-
mined for each contract according to 
the effort or task contracted for there-
under. 

(c) Profit or fee payable on fixed- 
price and cost-reimbursable construc-
tion or construction management con-
tracts shall be established in accord-
ance with the appropriate procedures 
and schedules set forth in this subpart. 

915.404–4–71–2 Limitations. 

Amounts payable under construction 
and construction management con-
tracts shall not exceed amounts de-
rived from the schedules established 
for this purpose. Requests to pay fees 
in excess of these levels shall be for-
warded to the Procurement Executive 
for review and approval. 

915.404–4–71–3 Factors for deter-
mining fees. 

(a) The profit policy stated in 48 CFR 
915.404–4–71–1(a) reflects, in a broad 
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sense, recognition that profit is com-
pensation to contractors for the entre-
preneurial function of organizing and 
managing resources (including capital 
resources), and the assumption of risk 
that all costs of performance (oper-
ating and capital) may not be reim-
bursable. 

(b) The best approach calls for a 
structure that allows judgmental eval-
uation and determination of fee dollars 
for prescribed factors which impact the 
need for, and the rewards associated 
with, fee or profit, as follows. 

(1) Management risk relating to per-
formance, including the 

(i) Quality and diversity of principal 
work tasks required to do the job, 

(ii) Labor intensity of the job, 
(iii) Special control problems, and 
(iv) Advance planning, forecasting 

and other such requirements; 
(2) The presence or absence of finan-

cial risk, including the type and terms 
of the contract; 

(3) The relative difficulty of work, in-
cluding consideration of technical and 
administrative knowledge, skill, expe-
rience and clarity of technical speci-
fications; 

(4) Degree and amount of contract 
work required to be performed by and 
with the contractor’s own resources, 
including the extent to which the con-
tractor contributes plant, equipment, 
computers, or working capital (labor, 
etc.); 

(5) Duration of project; 
(6) Size of operation; 
(7) Benefits which may accrue to the 

contractor from gaining experience and 
know-how, from establishing or en-
hancing a reputation, or from being en-
abled to hold or expand a staff whose 
loyalties are primarily to the con-
tractor; and 

(8) Other special considerations, in-
cluding support of Government pro-
grams such as those relating to small, 
small disadvantaged, and women- 
owned small business in subcon-
tracting, energy conservation, etc. 

(c) The total fee objective and 
amount for a particular negotiation is 
established by judgmental consider-
ations of the factors in paragraph (b) of 
this section, assigning fee values as 
deemed appropriate for each factor and 
totaling the resulting amounts. 

(d) In recognition of the complexities 
of this process, and to assist in pro-
moting a reasonable degree of consist-
ency and uniformity in its application, 
fee schedules have been developed 
which set forth maximum fee amounts 
that contracting activities are allowed 
to negotiate for a particular trans-
action without obtaining prior ap-
proval of the Procurement Executive. 
In addition, the fee negotiation objec-
tive established in accordance with 48 
CFR 915.404–4–71–3(a), (b), and (c) shall 
not exceed the applicable fee schedule 
amounts without prior approval of the 
Procurement Executive. To facilitate 
application to a contract, the fee 
amounts are related to the total cost 
base which is defined as total operating 
and capital costs. 

915.404–4–71–4 Considerations affect-
ing fee amounts. 

(a) In selecting final fee amounts for 
the various factors in 48 CFR 915.404–4– 
71–3 of this section, the DOE negoti-
ating official will have to make several 
judgments as discussed in this sub-
section. 

(b) Complexity of a construction 
project shall be considered by analysis 
of its major parts. For a project which 
includes items of work of different de-
grees of complexity, a single average 
classification should be considered, or 
the work should be divided into sepa-
rate classifications. The following class 
identifications are appropriate for 
proper fee determinations. 

(1) Class A—Manufacturing plants in-
volving operations requiring a high de-
gree of design layout or process con-
trol; nuclear reactors; atomic particle 
accelerators; complex laboratories or 
industrial units especially designed for 
handling radioactive materials. 

(2) Class B—Normal manufacturing 
processes and assembly operations such 
as ore dressing, metal working plant 
and simple processing plants; power 
plants and accessory switching and 
transformer stations; water treatment 
plants; sewage disposal plants; hos-
pitals; and ordinary laboratories. 

(3) Class C—Permanent administra-
tive and general service buildings, per-
manent housing, roads, railroads, grad-
ing, sewers, storm drains, and water 
and power distribution systems. 
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